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CHANGES IN THE MEDICAID ELIGIBILITY RULES PURSUANT TO THE DEFICIT REDUCTION ACT OF 2005

 (EFFECTIVE DATE FEBRUARY 8, 2006?)

On February 1, 2005 Congress passed the Deficit Reduction Act of 2005 (“DRA 2005”), which included the most sweeping overhaul to Medicaid laws ever.  The last change to the Medicaid laws occurred in 1993 with the Omnibus Reconciliation Act ("OBRA 93").  President Bush signed DRA 2005 into law on February 8, 2006, but a typographical error calls into question its legality.  It is widely anticipated the error will be corrected and the law will become effective. 

The new law as passed:

• Places exemption limits on the value of an applicant's home; 

• Restricts the use of annuities; 

• Changes the look-back period 

• Changes the start of the penalty period; 

• Eliminates the ability to round down when calculating penalty periods;

• Applies asset transfer rules to eligibility for home-based Medicaid benefits;

• Requires the use of the income-first rule; 

• Permits the purchase of a “life estate” in real estate;

• Expands the Long term Care “partnership” program to all 50 states; and

• Restricts the use of SCINS and other loan-type transactions.

HOME.  Under previous law, the home of the Medicaid applicant was exempt, regardless of value.  If an applicant was single, an “intent to return home” had to be established to exempt the home.  The new law limits the equity of an applicant’s home to $500,000.  The new legislation permits states to increase the limit to as much as $750,000. Any equity in a home in excess of the limit will be considered an "available resource" and must be liquidated to pay toward the cost of care.  There are exceptions. The home may be transferred to a spouse, disabled child, or minor child living in the home, without affecting eligibility for Medicaid.  

ANNUITY.  Previous law provided annuities that were "actuarially sound" would not be considered a “resource” in determining eligibility for Medicaid benefits.  To be actuarially sound, an annuity must pay out in full over the actuarial life expectancy of the annuitant.  Several states had authorized "balloon" annuities, which paid interest and a nominal amount of principal each month over the life expectancy of the annuitant with a large payment in the final month of the annuitant's original life expectancy.  Balloon annuities are no longer allowed under the new law.   In addition, for an annuity to be eligible under the new law, it must name the State the irrevocable beneficiary.  The only exception is if the Medicaid applicant has a spouse or disabled or minor child.   A spouse, disabled or minor child may be named primary beneficiary, but in such cases, the State must then be named irrevocable contingent beneficiary for it to be eligible.  

THE LOOK-BACK PERIOD.  Under previous law, when an individual applied for Medicaid, three years of all financial records of the Medicaid applicant had to be provided to Medicaid.  This included all financial transactions and assets owned at any time during the three-year period prior to applying for benefits.  The look-back period for transfers to trusts was 60 months.  That is, all transfers to trusts within the previous 60 months were required to be disclosed.  The new law requires all applicants provide five years of financial records regardless of whether it was transferred to a trust or otherwise.  This will create havoc with record keeping.  Interestingly, the IRS only requires you to retain three years of financial records, but individuals will have to retain five years of financial records to ensure they comply with Medicaid application disclosure requirements.  

TRANSFER PENALTY PERIOD.  The most comprehensive change under the new law that has created the most impact on individuals is the change in the transfer penalty period.   Under previous law, an individual who gave away assets (something of value given away and nothing of value or something of less value was returned) constituted an uncompensated transfer.  If an uncompensated transfer occurred, an individual would be "penalized" and be ineligible for Medicaid benefits.  The penalty is calculated by dividing the amount of the uncompensated transfer by the average cost of one- month nursing home care in the region the applicant lived.  For example, if the average cost of nursing home care in the region was $5,000 per month, and an applicant made a $50,000 uncompensated transfer, he would be ineligible for Medicaid for ten months ($50,000 ÷ $5,000).  Further, the penalty period began in the month the uncompensated transfer was made.  For example, if an applicant gave away $50,000 on January 1, 2005 and entered a nursing home and applied for Medicaid on December 1, 2005, he would be eligible for Medicaid because the ten-month penalty would have expired in October, 2005.  

Under the new law, the penalty period does not begin to run until the Medicaid Applicant "otherwise qualifies but for the implementation of a transfer penalty."   Therefore, if the applicant gave away $50,000 on January 1, 2005 and went into a nursing home and applied for Medicaid December 1, 2005, he would not qualify.  In fact, the penalty may not even necessarily begin at December 1, 2005.  The penalty will not begin to run until the applicant is residing in a nursing home and depletes his assets to the qualifying levels.  Assuming the applicant retained $50,000 in January, 2005 when he gave away $50,000, the $50,000 he retained would pay for ten additional months in the nursing home (assuming $5,000 per month cost), thereby having the applicant run out of money in September of 2006 (ten months after he went into a nursing home).  At that point, (September, 2006) the penalty period for the $50,000 transfer in January of 2005 would begin, thereby not making the applicant eligible until July, 2007.  

These changes will have a drastic impact on all of our clients.  Do your clients know what transfers they made five years ago?  In theory, if they made a $5,000 donation to their church and four and one-half years later apply for Medicaid benefits, they would be ineligible.  The same applies if an applicant paid for a family member's education, wedding, a down payment on a first home, etc.  

ROUND-DOWN.  Under previous laws, many states rounded down the penalty period to the whole number.  For example, if an individual transferred $9,000, the transfer penalty would be 1.8 months ($9,000/$5,000 - assuming $5,000/month cost).  In a round-down state, the penalty would be one month.  As a strategy, individuals could transfer 1.99 times the state's monthly divisor and only be penalized for one month.  The new law prohibits rounding down and provides that all transfers that constitute less than one-months penalty over any 12-month period must aggregated thereby eliminating the ability to round down. 

ASSET TRANSFER RULE.  Prior law applied the asset transfer rule only when an individual was applying for institutionalized Medicaid benefits (i.e., in a nursing home.)  Home-based Medicaid services were exempt from the asset transfer rule.  The new law applies all asset transfer rules and penalties currently used for institutionalized care for those applying for home-based Medicaid services.  

INCOME-FIRST RULE.  Under previous law, states could opt whether to apply the income of the institutionalized spouse to the community spouse before determining whether the community spouse met the Medicaid income limitations for qualification.  If the community spouse had insufficient income (was below the federal minimum amount required), the community spouse could exempt excess assets (over the federal asset limits) that were used to produce income.  Under the new law, all states must use the income-first rule, which requires Medicaid to include the income of the institutionalized spouse with the community spouse in determining the community spouse's income eligibility before considering the applicants assets.  

LIFE ESTATE.  The new law permits individuals to purchase a life estate in the home of some other individual (presumably family member).  For example, an applicant can purchase a life estate in the family member's home for the actuarial value of the life estate.  The individual, however, must reside in the home for at least one year after the purchase for it to qualify.

LONG-TERM CARE INSURANCE.   The new law permits a long-term care partnership to be instituted in all 50 states.  Only four states currently have the partnership available, which was terminated for any state that did not have it enacted prior to OBRA 93.  Under the new law, all states will be permitted to offer long-term care partnership policies.  In essence, a partnership policy permits an individual to buy long-term care insurance that pays for three years coverage and at the end of the three years the individual will qualify for Medicaid regardless of the amount of assets they have.  Excess income of the individual or individual's spouse is still be required to be paid toward the cost of care, to the extent the income of the community spouse exceeds the minimum monthly maintenance needs allowance.  

LOANS.  Previous to the new law, there were no guidelines on the issuing of loans.  The new law requires loans made by the Medicaid applicant to be actuarially sound to avoid having them be considered "available resources" when determining eligibility.  While the law does not define actuarially sound, it does require the “payments to be made in equal amounts during the term of the loan with no deferral and no balloon payments made.”  The Act also prohibits the cancellation of the balance of the note upon death (SCIN - Self Canceling Installment Note).  It is presumed notes will be required to be paid out over the life expectancy of the applicant to be actuarially sound..  

EFFECTIVE DATE. The Deficit Reduction Act authorizes states to adopt it not later than the first day of the calendar quarter following the close of the next legislative session.  The states will have the option to adopt the new rules retroactively to the date of the president's signature on February 8, 2006.  While the law is effective upon the date of the president's signature, the implementation from a practical standpoint could take years.  While planning is affected immediately, applications for Medicaid benefits are not likely to be impacted for at least 6 to 12 months depending upon your state's ability to implement these changes.  It is unclear what impact this bill will have on charitable giving and on nursing homes as the burden on nursing homes to ensure they can provide documentation for the previous five years will virtually ensure denial of claims while individuals are already institutionalized thus thereby creating a lack of payment to healthcare facilities caring for these residents.  The true impact of the Deficit Reduction Act of 2005 will take years to determine.  The story is far from over. 

SUMMARY. One thing is for certain, the new law will create opportunities in Medicaid Planning never before seen because its complexity ensures:

General Practice Lawyers will no longer offer advice because of their lack of  understanding the new laws (they were comfortable with the old “trusted and true” strategies like “half a loaf” which is no longer viable.

Nursing Homes will need attorneys proficient in this area to ensure the residents they accept, will qualify for Medicaid when needed and ensure the nursing won’t be left “holding the bag”

Local Medicaid offices will be confused and lack support and guidance on these complicated new rules during the transition period (next 5 years),

Clients are full of fear thinking they can no longer protect their assets,

Clients who transfer assets incorrectly will need your expertise to get them qualified and to properly “undo” their transfers,

Financial Advisors do not know where to turn or what options are left for their clients (there are wonderful new opportunities with annuities!

These concern provide great new opportunities for us as counselors, which enables us to command higher fees.

David J. Zumpano, founder and creator of Medicaid Practice Systems, LLC, the nation’s leading program for teaching attorneys how to practice and profit from Medicaid  planning, has created a new program for estate planning and elder law attorneys:

How To Practice And Sell Medicaid Planning Under The New Law

Dave is the creator of the MIT, FIT, and KIT ( trademarked, Medicaid specific asset protection trusts) and other sophisticated techniques that will not only allow you to survive under the new law, but will allow you to raise your fees, and thrive under the new law!

You need to know: 

• The legal strategies and techniques that will allow you to help your clients qualify for 

  Medicaid under the new law (in less than 60 months);

• The office procedures and systems that will assure profitability; and

• How to market this practice area effectively in a time of public uncertainty and fear.

Dave’s widely-respected Medicaid Practice Program has graduated hundreds of estate planning, elder law and transitioning attorneys into lucrative Medicaid Planning practices, either as their primary field or as an added income stream to their existing practice. (To read hundreds of testimonials from some of those attorneys, visit the MPS website at www.medicaidpractice.com.)

Now, Dave has revamped his already highly successful program to incorporate DRA 2005 to help elder law and estate planning attorneys to take maximum advantage of the fantastic opportunity presented by the new law. The fact is there is a crisis in long-term care in this country. And until Congress finds the political will to face that problem — and not just turn their backs on it — our clients will desperately need our help. 

The changes are a wonderful new opportunity in disguise. Those who understand that and who take action quickly, will profit most. 

The next program will be March 23, and 24, 2006.  Call 1-800-481-5290 or go to www.medicaidpractice.com for program details and registration information.
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